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1298 Prospect St Ste 1U  

La Jolla, CA 92037 
 

PRIVATE COMPANY MANAGEMENT LIABILITY INSURANCE 
 

NOTICE:  THIS POLICY PROVIDES COVERAGE ON A CLAIMS-MADE AND REPORTED BASIS SUBJECT TO 
ITS TERMS. THE COVERAGE PROVIDED BY THIS POLICY IS LIMITED TO ONLY THOSE CLAIMS FIRST MADE 
AGAINST THE INSURED AND REPORTED IN WRITING TO THE INSURER DURING THE POLICY PERIOD OR 
AN EXTENDED REPORTING PERIOD, IF APPLICABLE. THE LIMIT OF INSURANCE WILL BE REDUCED BY 
PAYMENT OF DEFENSE COSTS AND DAMAGES. PLEASE READ THE ENTIRE POLICY CAREFULLY. 
In consideration of the payment of the premium and in reliance upon the statements in the Application and subject 
to all terms and conditions of this Policy, the Insureds agree with the Insurer as follows: 
This Policy is comprised of the Declarations, one or more Coverage Parts, Common Definitions, Common 
Exclusions, Common Conditions, any and all attached endorsements and the Application. Although various 
Coverage Parts may be referenced in this Policy, the only Coverage Parts that provide coverage under this Policy 
are the Coverage Parts designated as being purchased in Item 5 of the Declarations. 
The Common Definitions, Common Exclusions and Common Conditions apply to all Coverage Parts. Unless stated 
to the contrary in any Coverage Part or endorsement, the terms and conditions of each Coverage Part of this Policy 
apply only to that Coverage Part and shall not apply to any other Coverage Part. Any defined term referenced in 
the Common Definitions but defined in a Coverage Part shall, for the purpose of coverage under that Coverage 
Part, have the meaning set forth in that Coverage Part. If any provision in the Common Definitions, Common 
Exclusions or Common Conditions is inconsistent with, or in conflict with, any term, definition, exclusion or condition 
of an applicable Coverage Part, the respective term, definition, exclusion or condition of such Coverage Part shall 
control for the purpose of that Coverage Part. 
 

MANAGEMENT LIABILITY - PART 1 
DIRECTORS & OFFICERS COVERAGE 

I. INSURING AGREEMENTS 
Subject to the terms, conditions and exclusions of this Policy: 
A. INSURED PERSON LIABILITY INSURANCE 

The Insurer shall pay on behalf of the Insured Person, Loss arising from any Claim first made against the 
Insured Person during the Policy Period and reported to the Insurer in the time and manner required by 
this Policy, except to the extent that such Loss has been paid or indemnified. 

B. PRIVATE COMPANY INDEMNIFICATION INSURANCE 
The Insurer shall pay on behalf of the Company, Loss arising from any Claim first made against an Insured 
Person during the Policy Period and reported to the Insurer in the time and manner required by this Policy, 
but only to the extent the Company has paid or indemnified such Loss. 

C. PRIVATE COMPANY LIABILITY INSURANCE  
The Insurer shall pay on behalf of the Company, Loss arising from any Claim first made against the 
Company during the Policy Period and reported to the Insurer in the time and manner required by this 
Policy. 

II. EXTENSIONS 
A. EXCESS LIMIT OF LIABILITY FOR INSURED PERSONS 

1. The Insurer shall pay an additional Excess Limit of Liability for Insured Persons in an amount not to 
exceed a maximum aggregate limit of liability of $1,000,000. Such amount shall be in addition to, and 
not part of, the Applicable Limit of Liability. In the event the Excess Limit of Liability for Insured 
Persons is exhausted by payment of Loss, then any and all obligations of the Insurer hereunder shall 
be deemed to be completely fulfilled and extinguished. 

2. Coverage shall not be provided by this Section II.A. for the first Claim made for which coverage is 
provided under this Policy. This Excess Limit of Liability for Insured Persons is available solely for 
Loss resulting from any subsequent Claim made against an Insured Person which is covered under 
Insuring Agreements A. of this Coverage Part. 
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3. The Excess Limit of Liability for Insured Persons shall be excess of any insurance available to pay 
loss, damages or defense costs for such Claims, including any insurance policy issued by another 
insurer, this Policy, and all insurance that is specifically excess to this Policy. Such other insurance 
must be completely exhausted by payment of loss, damages or defense costs thereunder before the 
Insurer shall have any obligation to make any payment under this Section II.A. 

B. DERIVATIVE DEMAND INVESTIGATION COSTS COVERAGE 
The Insurer shall pay on behalf of the Company, Investigative Costs resulting from a Derivative Demand 
first received by the Company during the Policy Period and reported to the Insurer during the Policy Period 
or within 60 days thereafter. 
Any payment by the Insurer pursuant to this Section II.B. shall be excess of the applicable Retention under 
the Directors & Officers Coverage Part as specified in Item 5 of the Declarations and shall be in addition to, 
and not part of, the Applicable Limit of Liability. The amount payable by the Insurer pursuant to this Section 
II.B. shall not exceed a maximum aggregate limit of $50,000 per Policy Period. 

C. FOREIGN CORRUPT PRACTICES ACT COVERAGE 
The Insurer shall pay on behalf of the Insured, Defense Costs arising from any Claim seeking FCPA 
Penalties which is first made against the Insured during the Policy Period and reported to Insurer during 
the Policy Period or within 60 days thereafter, but only if such penalties are insurable in the venue in which 
such Claim is made and such Defense Costs are incurred with the Insurer’s prior written consent. 
Any payment by the Insurer pursuant to this Section II.C. shall be excess of the applicable Retention under 
the Directors & Officers Coverage Part as specified in Item 5 of the Declarations and shall be part of, and not 
in addition to, the Applicable Limit of Liability. The amount payable by the Insurer pursuant to this Section 
II.C. shall not exceed a maximum aggregate limit of $50,000 per Policy Period. 

D. HIPAA AND PPACA COVERAGE 
The Insurer shall pay on behalf of the Insured, any Health Act Penalty arising from a Health Act Notice 
first received by the Insured during the Policy Period and reported to the Insurer during the Policy Period 
or within 60 days thereafter; provided, however, the Insured shall not make any payment, admit liability or 
stipulate to any Health Act Penalty without the Insurer’s prior written consent. 
Any payment by the Insurer pursuant to this Section II.D. shall be considered part of Damages, shall be 
excess of the applicable Retention under the Directors & Officers Coverage Part as specified in Item 5 of the 
Declarations, and shall be part of, and not in addition to, the Applicable Limit of Liability. The amount 
payable by the Insurer pursuant to this Section II.D. shall not exceed a maximum aggregate limit of $50,000 
per Policy Period. 
In the event both the Directors & Officers Coverage (Part 1) and the Fiduciary Coverage (Part 3) are 
purchased, coverage as provided for in this Section II.D. shall not be available under this Directors & Officers 
Coverage (Part 1). 

E. SUBPOENA COVERAGE 
In the event the Insureds fully comply with the reporting requirements of Part 6, Common Conditions, D.2, 
and to the extent that coverage is not otherwise available under this Policy, the Insurer shall pay on behalf 
of an Insured Person reasonable fees and expenses, incurred with the Insurer’s prior written consent, 
resulting from a Subpoena first received by the Insured Person during the Policy Period and reported to 
the Insurer during the Policy Period or within 60 days thereafter. Any payment by the Insurer pursuant to 
this Section II.E. shall be considered part of Loss, shall be part of, and not in addition to the Applicable 
Limit of Liability and no Retention shall apply. The amount payable by the Insurer pursuant to this Section 
II.E. shall not exceed a maximum aggregate limit of $25,000 per Policy Period, regardless of the number of 
Subpoenas received during the Policy Period. 

F. RETIREE COVERAGE 
If, after the inception date of this Policy or the first policy issued by the Insurer in an uninterrupted series of 
policies of which this Policy is a renewal or replacement, and before the end of the Policy Period, an Insured 
Person retires and no longer serves in his or her capacity as an Insured Person and: 
1. this Policy is cancelled or non-renewed for reasons other than nonpayment of premium; and 
2. this Policy is not replaced by any other directors and officers liability coverage; 
then coverage provided under Insuring Agreement A of this Coverage Part for such Insured Person shall 
be extended for a period of six years from such Insured Person’s official date of retirement, but only with 
respect to Claims for Wrongful Acts fully occurring prior to such official date of retirement. 

Any matter reported pursuant to Section II.B. or D. above shall be deemed to be a notice of fact, circumstance, 
or situation, which may reasonably be expected to give rise to a Claim, as provided for in Part 6, Common 
Conditions, D. 2. of this Policy. 

III. DEFINITIONS 
Whenever printed in boldface type, and whether in singular or plural form, the following terms shall have the 
meanings indicated below for purposes of this Coverage Part. 
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A. Claim means: 
1. a written demand for monetary, non-monetary or injunctive relief against an Insured, by reason of a 

Wrongful Act; 
2. a civil, administrative, regulatory, arbitration or mediation proceeding against an Insured, by reason of 

a Wrongful Act, which is commenced by service of a complaint or similar document or the filing of a 
notice of charges; 

3. an official request for Extradition of an Insured Person, or a criminal proceeding which is commenced 
by return of an indictment against an Insured Person, by reason of a Wrongful Act; 

4. a civil, criminal, administrative, or regulatory investigation of one or more Insured Persons, by reason 
of a Wrongful Act, commenced by the service upon, or other receipt by, an Insured Person, of a 
written notice from the investigating authority identifying the Insured Person as an individual against 
whom a formal proceeding may be commenced; 

5. a criminal proceeding which is commenced by return of an indictment against the Company, by reason 
of a Wrongful Act; or 

6. a written request that an Insured sign an agreement to toll or waive any statute of limitations, by 
reason of a Wrongful Act. 

Claim shall not include a Derivative Demand, Health Act Notice, or Subpoena, or any labor or grievance 
proceeding or investigation which is subject to a collective bargaining agreement. A Claim shall be deemed 
to have been first made at the time written notice of the Claim is first received by any Executive Officer. All 
Claims arising out of the same Wrongful Act or Interrelated Wrongful Acts shall be deemed to be a single 
Claim first made on the date on which the earliest such Claim was first made. 

B. Derivative Demand means any written demand by a security holder of the Company, upon the board of 
directors or management board of such Company, to bring a civil proceeding in a court of law against any 
Insured Person for a Wrongful Act, provided such Derivative Demand is brought and maintained without 
solicitation by, or assistance or participation of, any Insured Person. 

C. D&O Wrongful Act means: 
1. with respect to any Insured Person, any actual or alleged act, error or omission, misstatement, 

misleading statement, neglect, or breach of duty by such Insured Person in his or her capacity as 
such, or any matter claimed against them by reason of their status as an Insured Person; 

2. with respect to the Company, any actual or alleged act, error or omission, misstatement, misleading 
statement, neglect, or breach of duty by the Company; or 

3. any actual or alleged act, error or omission, misstatement, misleading statement, neglect, or breach of 
duty by an Insured Person in an Outside Capacity. 

D. Extradition means a process by which one country surrenders a person to another country to face 
prosecution, incarceration or to answer any criminal accusation. 

E. FCPA Penalties means civil penalties assessed against an Insured Person pursuant to 15 U.S.C. §78dd-
2(g)(2)(B) (the Foreign Corrupt Practices Act). 

F. Investigative Costs means reasonable costs, fees and expenses incurred by a Company, with the 
Insurer’s prior written consent, solely with respect to an investigation or evaluation required to determine 
whether it is in the best interest of the Company to commence a civil proceeding as demanded by a 
Derivative Demand. Investigative Costs shall not include salaries, wages, fees or benefits of any 
Insured Person. 

G. Merger/Acquisition Claim means a Securities Claim based upon, arising out of, or in consequence of, 
any actual or proposed merger, acquisition, privatization or consolidation in which another entity, person or 
group of entities or persons acting in concert, acquires more than fifty percent (50%) of the outstanding 
securities representing the present right to vote for the election of directors or Managers of the Named 
Insured or in which the Named Insured acquires more than fifty percent (50%) of the outstanding 
securities representing the present right to vote for the election of directors or managers of another entity, 
person or group of entities or persons acting in concert. 

H. Outside Capacity means service by an Insured Person as a director, trustee, or equivalent executive 
position with an Outside Entity, but only if such service is or was at the specific request or direction of the 
Company. 

I. Outside Entity means any not-for-profit entity. 
J. Securities Claim means a Claim: 

1. against an Insured for violation of any United States securities law or foreign securities law arising 
from the purchase or sale of, or offer or solicitation of an offer to purchase or sell, any securities of a 
Company; 

2. brought by a security holder of a Company in his or her capacity as such, whether individually or by 
class action, against an Insured for a common law cause of action pled in connection with any 
securities law violation described in K.1. above; or 
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3. brought by a security holder as a derivative action on behalf of a Company solely against an Insured 
Person; 

Provided, however, Securities Claim shall not include any Claim based upon, arising out of, directly or 
indirectly resulting from, or in any way involving an Insured Person’s failure to receive or obtain any stock, 
stock options, stock warrants, or other securities of the Company. 

K. Subpoena means a subpoena or written request compelling witness testimony or document production 
from an Insured. 

L. Wrongful Act means a D&O Wrongful Act. 
IV. EXCLUSIONS 

The Insurer shall not be liable under this Directors & Officers Coverage (Part 1) to pay any Loss arising from 
any Claim made against any Insured: 
A. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 

any actual or alleged Wrongful Act as defined in any other Coverage Part; 
B. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 

any industrial, non-industrial or environmental actual, alleged or threatened discharge, release, escape, 
seepage, migration or disposal of any Pollutant into or on real or personal property, water or the 
atmosphere or any regulation, order, direction or request to test for, monitor, clean up, remove, contain, 
treat, detoxify or neutralize any Pollutant, or any voluntary decision to do so; provided, however, this 
exclusion shall only apply to Loss arising from a Claim made against the Company under Insuring 
Agreement C and shall not apply to any Claim: 
1. that is a derivative action brought or maintained by a security holder of the Company, but only if such 

Claim is instigated and continued completely independent of, and totally without the solicitation, 
assistance, participation or intervention of any Insured; or 

2. brought or maintained by a security holder of the Company, in their capacity as such, but only if such 
security holder’s Claim is instigated and continued completely independent of, and totally without the 
solicitation, assistance, participation or intervention of any Insured;  

C. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 
any actual or alleged infringement, piracy or misappropriation of any actual, alleged or prospective 
copyright, patent, service mark, trade name, trademark, licensing right, idea or trade secret or any other 
intellectual property rights; provided, however, this exclusion shall only apply to Loss arising from a Claim 
made against the Company under Insuring Agreement C; 

D. which is brought or maintained by, on behalf of, or in the right of any Insured or any Outside Entity on 
behalf of which an Insured Person is or was serving in an Outside Capacity, or which is brought or 
maintained by any security holder of the Company, whether directly or derivatively; provided, however, this 
exclusion shall not apply to any Claim: 
1. that is a derivative action brought or maintained on behalf of the Company by one or more persons 

who are not Insured Persons, but only if such Claim is instigated and maintained without the 
solicitation, assistance or participation of any Insured, other than assistance that is protected pursuant 
to any federal or state whistleblower statute or any regulation promulgated thereunder; 

2. brought or maintained by any security holder of the Company, including any Employee in his or her 
capacity as a security holder of the Company, but only if such security holder’s Claim is instigated and 
continued completely independent of, and totally without the solicitation, assistance, active participation 
or intervention of any Executive Officer or the Company; 

3. by any former Insured Person who has not served with, been employed by or provided consultation to 
the Company in any capacity for at least 2 years prior to such Claim being first made, but only if such 
Claim is instigated and maintained without the solicitation, assistance or participation of the Company 
or any Insured Person who is or has served with, been employed by, or provided consultation to the 
Company in any capacity in the last 2 years; 

4. by any Insured Person for contribution or indemnity, where such contribution or indemnity Claim 
results solely from another Claim covered by this Coverage Part; 

5. brought on behalf of the Company in any bankruptcy proceeding, by any receiver, trustee, creditors’ 
committee, examiner or similar official appointed to take control of, supervise or liquidate the 
Company, or any assignee of such receiver, trustee, creditors’ committee, examiner, or similar official 
or entity; or 

6. brought or maintained outside the United States of America and Canada, by or on behalf of the 
Company against an Insured Person; 

E. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 
liability under any written contract or agreement; provided, however, this exclusion shall not apply to liability 
that would have attached in the absence of such contract or agreement or to Defense Costs arising from a 
Claim made against the Insured Person under Insuring Agreement A or B;  
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F. for any actual or alleged violation of any of the responsibilities, obligations or duties imposed by ERISA; 
G. for any actual or alleged violation of any of the duties, obligations or responsibilities imposed by the 

National Labor Relations Act, the Worker Adjustment and Retraining Notification Act, the Consolidated 
Omnibus Budget Reconciliation Act, or the Occupational Safety and Health Act, including amendments 
thereto or any similar provision of any federal, state, local or foreign regulation, statute, rule or law; 

H. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 
any actual or alleged violation of any of the duties, obligations or responsibilities imposed by the Fair Labor 
Standards Act, including amendments thereto or any similar provision of any federal, state, local or foreign 
regulation, statute, rule or law governing the classification of employees to determine their eligibility for 
compensation or the payment of wages, overtime, on-call time, rest periods, expense reimbursement or 
minimum wages; 

I. for any actual or alleged failure to comply with any law concerning disability benefits, unemployment 
insurance, social security or workers compensation, including amendments thereto or any similar provision 
of any federal, state, local or foreign regulation, statute, rule or law; 

J. for any actual or alleged liability arising out of any lockout, strike, picket line, hiring of any replacement 
worker or other similar action in connection with any labor dispute, labor negotiation or collective bargaining 
agreement; 

K. for any actual or alleged false arrest, detention or imprisonment, malicious prosecution, wrongful eviction, 
wrongful entry, invasion of the right of private occupancy, or oral or written publication of material that 
defames a person or organization or violates a person’s right of privacy; 

L. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 
any actual or alleged act or omission of an Insured Person serving in a capacity as, or by reason of his or 
her status as, a director, officer, trustee, regent, governor, manager or member of the board of managers of 
any entity other than the Company; provided, however, this exclusion shall not apply to any Outside 
Capacity; 

M. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 
the Insured’s performance of, or failure to perform, professional services for others; provided, however, 
this exclusion shall not apply to any Claim alleging failure to supervise those who performed or failed to 
perform such professional services. This exclusion shall only apply to Loss arising from a Claim made 
against the Company under Insuring Agreement C; 

N. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 
any actual or alleged recall, defect, deficiency, inadequacy, malfunction, or dangerous condition of any 
product, or failure of any product to perform as a result of any defect, deficiency, inadequacy, malfunction, 
or dangerous condition in such product or its design, manufacture, or implementation; provided, however, 
this exclusion shall only apply to Loss arising from a Claim made against the Company under Insuring 
Agreement C; 

O. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 
any actual or alleged employment-related practices including but not limited to any workplace 
discrimination or harassment, abusive or hostile work environment, wrongful discharge or termination, 
wrongful demotion or discipline, violation of the Family and Medical Leave Act (or any similar state or local 
law), retaliation, employment-related misrepresentation, negligent hiring, supervision, evaluation, retention 
or performance evaluation, or wrongful reference. 

 For purposes of determining the applicability of the Exclusions in this Section IV, the Wrongful Act of any 
Insured Person shall not be imputed to any other Insured Person. 

V. PRIORITY OF PAYMENTS 
In the event payment by the Insurer is due for Loss under the provisions of this Coverage Part, the Insurer 
shall first pay all Loss payable under Insuring Agreement A. Then, any remaining amount of the Applicable 
Limit of Liability which is available after the payments under Insuring Agreement A, shall be paid by the Insurer 
for any Loss covered under Insuring Agreements B and C, if the Insurer is directed to do so in writing by the 
Named Insured. 

 
MANAGEMENT LIABILITY - PART 2 

EMPLOYMENT PRACTICES COVERAGE 
I. INSURING AGREEMENTS 

Subject to the terms, conditions and exclusions of this Policy: 
A. EMPLOYMENT PRACTICES LIABILITY INSURANCE 

The Insurer shall pay on behalf of the Insured, Loss arising from any Claim first made against the Insured 
during the Policy Period and reported to the Insurer in the time and manner required by this Policy. 

B. THIRD PARTY LIABILITY INSURANCE 
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The Insurer shall pay on behalf of the Insured, Loss arising from any Third Party Claim first made against 
the Insured during the Policy Period and reported to the Insurer in the time and manner required by this 
Policy.  

II. DEFINITIONS 
Whenever printed in boldface type, and whether in singular or plural form, the following terms shall have the 
meanings indicated below for purposes of this Coverage Part. 
A. Claim means: 

1. a written demand for monetary, non-monetary or injunctive relief against an Insured, by reason of a 
Wrongful Act; 

2. a civil, administrative, regulatory or arbitration proceeding against an Insured, by reason of a Wrongful 
Act, which is commenced by service of a complaint or similar document or the filing of a notice of 
charges; 

3. a formal administrative or regulatory investigation of an Insured, by reason of a Wrongful Act, which 
is commenced by written notice or subpoena from the Equal Employment Opportunity Commission or 
any similar federal, state, local or foreign government agency;  

4. a criminal proceeding outside the United States of America which is commenced by a return of an 
indictment against an Insured, by reason of a Wrongful Act; or 

5. a written request that an Insured sign an agreement to toll or waive any statute of limitations, by 
reason of a Wrongful Act. 

Claim shall not include any labor or grievance proceeding or investigation which is subject to a collective 
bargaining agreement. A Claim shall be deemed to have been first made at the time written notice of the 
Claim is first received by any Insured. All Claims arising out of the same Wrongful Act or Interrelated 
Wrongful Acts shall be deemed to be a single Claim first made on the date on which the earliest such Claim 
was first made. 

B. Employment Wrongful Act means any actual or alleged employment-related: 
1. discrimination based upon race, color, religion, age, gender, national origin, sexual orientation, 

pregnancy, disability or any other basis prohibited by federal, state, or local law; 
2. wrongful dismissal, discharge, or termination of employment, whether actual or constructive; 
3. sexual or workplace harassment including workplace bullying; 
4. violation of employment discrimination laws including any actual or alleged wrongful: deprivation of 

career opportunity, failure to promote, discipline, evaluation, demotion, denial of tenure, modification of 
any term or condition of employment; or limitation, segregation or classification of any employee; 

5. retaliation in response to any Employee exercising his or her rights under any law; 
6. failure to enforce existing employment-related corporate policies and procedures relating to retention, 

supervision, hiring or training; 
7. defamation, humiliation, or invasion of privacy; 
8. breach of any verbal, written or implied contract of employment including any contractual obligation 

arising out of any employee handbook, personnel manual, or policy statement; 
by any Insured against an Employee; provided, however, Employment Wrongful Act shall not include 
breach of an express contract or agreement between an independent contractor or any entity on behalf of 
such independent contractor, and the Company. 

C. Third Party means any natural person who is not an Insured and who is or was a customer, vendor, 
supplier, applicant or business invitee of the Company. 

D. Third Party Claim means any Claim brought by, on behalf of, or in the right of a Third Party. 
E. Third Party Wrongful Act means any actual or alleged discrimination against a Third Party based upon 

such Third Party’s race, color, religion, age, gender, national origin, disability, sexual orientation, 
pregnancy, or any other basis prohibited by federal, state, or local law; by an Insured against a Third 
Party. 

F. Wrongful Act means: 
1. with respect to I. Insuring Agreement A. of this Coverage Part, any Employment Wrongful Act. 
2. with respect to I. Insuring Agreement B. of this Coverage Part, any Third Party Wrongful Act. 

III. EXCLUSIONS 
The Insurer shall not be liable under this Employment Practices Coverage (Part 2) to pay any Loss arising from 
any Claim made against any Insured: 
A. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 

any actual or alleged Wrongful Act as defined in any other Coverage Part; 
B. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 

any actual or alleged violation of any of the duties, obligations or responsibilities imposed by the Fair Labor 
Standards Act, including amendments thereto or any similar provision of any federal, state, local or foreign 
regulation, statute, rule or law, including common law, governing the classification of employees to 
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determine their eligibility for compensation or the payment of wages, overtime, on-call time, rest periods, 
expense reimbursement, or minimum wages; provided, however, this exclusion shall not apply to the extent 
a Claim is for amounts owed under the Equal Pay Act of 1963. 

C. for any actual or alleged violation of any of the duties, obligations or responsibilities imposed by the 
National Labor Relations Act, the Worker Adjustment and Retraining Notification Act, the Consolidated 
Omnibus Budget Reconciliation Act, or the Occupational Safety and Health Act, including amendments 
thereto or any similar provision of any federal, state, local or foreign regulation, statute, rule or law; 
provided, however, this exclusion shall not apply to any Claim for retaliation in response to any Employee 
exercising his or her rights under any such law; 

D. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 
any actual or alleged failure to comply with any law concerning disability benefits, unemployment 
insurance, social security or workers compensation, including amendments thereto or any similar provision 
of any federal, state, local or foreign regulation, statute, rule or law; provided, however, this exclusion shall 
not apply to any Claim for retaliation in response to any Employee exercising his or her rights under any 
such law; 

E. for any actual or alleged violation of any of the responsibilities, obligations or duties imposed by ERISA; 
provided, however, this exclusion shall not apply to any Claim for retaliation in response to any Employee 
exercising his or her rights under any such law; 

F. for any actual or alleged liability arising out of any lockout, strike, picket line, hiring of any replacement 
workers or other similar action in connection with any labor dispute, labor negotiation or collective 
bargaining agreement; provided, however, this exclusion shall not apply to any Claim for retaliation in 
response to any Employee exercising his or her rights under any such law; 

G. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 
liability under any written or verbal contract of employment; provided, however, this exclusion shall not 
apply to Defense Costs or liability that would have attached in the absence of such contract or agreement; 

H. to the extent such Loss, other than Defense Costs, constitutes employment related benefits, bonuses, 
commissions, profit sharing, perquisites, deferred compensation, stock options, or any other type of 
compensation earned by the claimant in the course of employment; provided, however, this exclusion shall 
not apply to front pay or back pay. 

 
MANAGEMENT LIABILITY - PART 3 

FIDUCIARY COVERAGE 
I. INSURING AGREEMENT 

Subject to the terms, conditions and exclusions of this Policy, the Insurer shall pay on behalf of the Insured, 
Loss arising from any Claim first made against the Insured during the Policy Period and reported to the Insurer 
in the time and manner required by this Policy.  

II. EXTENSIONS 
A. HIPAA AND PPACA COVERAGE 

The Insurer shall pay on behalf of the Insured, any Health Act Penalty arising from a Health Act Notice 
first received by the Insured during the Policy Period and reported to the Insurer during the Policy Period 
or within 60 days thereafter; provided, however, the Insured shall not make any payment, admit liability or 
stipulate to any Health Act Penalty without the Insurer’s prior written consent. 
Any payment by the Insurer pursuant to this Section II.A. shall be considered part of Damages, shall be 
excess of the applicable Retention under the Fiduciary Coverage Part as specified in Item 5 of the 
Declarations, and shall be part of, and not in addition to, the Applicable Limit of Liability. The amount 
payable by the Insurer pursuant to this Section II.A. shall not exceed a maximum aggregate limit of $50,000 
per Policy Period. 

B. SETTLEMENT PROGRAM COVERAGE 
The Insurer shall pay on behalf of the Insured, Settlement Fees arising from a Settlement Program Notice 
first received by the Insured during the Policy Period and reported to the Insurer during the Policy Period 
or within 60 days thereafter; provided, however, the Insured shall not incur any Settlement Fees without the 
Insurer’s prior written consent. 
Any payment by the Insurer pursuant to this Section II.B. shall be considered part of Damages, shall be 
excess of the applicable Retention under the Fiduciary Coverage Part as specified in Item 5 of the 
Declarations, and shall be part of, and not in addition to, the Applicable Limit of Liability. The amount 
payable by the Insurer pursuant to this Section II.B. shall not exceed a maximum aggregate limit of $50,000 
per Policy Period. 
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Any matter reported pursuant to this Section II. shall be deemed to be a notice of fact, circumstance, or situation, 
which may reasonably be expected to give rise to a Claim, as provided for in Part 6, Common Conditions, D. 2. 
of this Policy. 

III. DEFINITIONS 
Whenever printed in boldface type, and whether in singular or plural form, the following terms shall have the 
meanings indicated below for purposes of this Coverage Part. 
A. Administration means the rendering of advice to any Employee with regard to any Plan, providing any 

explanation to any Employee with regard to any Plan, or handling any record or effecting any enrollment, 
termination or cancellation of any Employee under any Plan. 

B. Claim means: 
1. a written demand for monetary or non-monetary relief against an Insured, by reason of a Wrongful 

Act; 
2. a civil, criminal, administrative, regulatory or arbitration proceeding against an Insured, by reason of a 

Wrongful Act, which is commenced by service of a complaint or similar document or the filing of a 
notice of charges; 

3. a formal investigation of an Insured, by reason of a Wrongful Act, which is commenced by written 
notice from the Department of Labor or the Pension Benefit Guaranty Corporation; or 

4. a written request that an Insured sign an agreement to toll or waive the statute of limitations, by reason 
of a Wrongful Act. 

Claim shall not include a Health Act Notice, Settlement Program Notice or any labor or grievance 
proceeding or investigation which is subject to a collective bargaining agreement. A Claim shall be deemed 
to have been first made at the time written notice of the Claim is first received by any Insured. All Claims 
arising out of the same Wrongful Act or Interrelated Wrongful Acts shall be deemed to be a single Claim 
first made on the date on which the earliest such Claim was first made. 

C. Fiduciary Wrongful Act means any actual or alleged breach of any of the duties, responsibilities, or 
obligations imposed upon Plan fiduciaries by ERISA; any actual or alleged negligent act, error or omission 
in the Administration of any Plan committed or attempted by any Insured; or any other matter alleged 
against such Insured solely by reason of such Insured’s service as a Plan fiduciary. Fiduciary Wrongful 
Act also includes any actual or alleged breach of any of the duties, responsibilities or obligations imposed 
by ERISA, COBRA, or HIPAA, in the discharge of the Insured’s duties in a settlor capacity with respect to 
a Plan. 

D. Plan means: 
1. any Welfare Benefit Plan as defined in ERISA, which was, is now, or becomes sponsored by the 

Company exclusively for the benefit of the Employees of the Company; 
2. any Pension Benefit Plan as defined in ERISA, which is sponsored by the Company exclusively for the 

benefit of the Employees of the Company, provided, such plan existed on or before the inception date 
of this Policy as specified in Item 2 of the Declarations and has been reported in writing to the Insurer 
as part of the Application;  

3. any employee benefit plan, including an excess benefit plan, not subject to Title 1 of ERISA, which is 
sponsored by the Company exclusively for the benefit of the Employees of the Company, provided, 
such plan existed on or before the inception date of this Policy as specified in Item 2 of the 
Declarations; and 

4. any government mandated benefit program for disability benefits, unemployment insurance, social 
security, or workers compensation for Employees of the Company. 

Plan does not include any employee stock ownership plan created or acquired by the Named Insured after 
the inception date of the Policy as specified in Item 2 of the Declarations. Plan does not include any multi-
employer plan regardless of the date such plan was created. 

E. Settlement Fees mean fees, fines or penalties assessed against an Insured by a governmental authority, 
pursuant to a Settlement Program, for the actual or alleged inadvertent failure of any Plan to comply with 
any statute, rule or regulation; provided, however, that Settlement Fees shall not include: 
1. any benefits, costs to correct the non-compliance or any other charges, expenses, or taxes; or 
2. any fees, fines or penalties relating to a Plan that any Insured Person knew to be actually or allegedly 

non-compliant prior to the earlier of: 
a. this Policy’s inception date as specified in Item 2 of the Declarations; or 
b. the inception date of the first policy, in an uninterrupted series of policies of which this Policy is a 

direct or indirect renewal or replacement, which the Insurer issued to the Company. 
F. Settlement Program means any voluntary compliance resolution program or similar settlement program 

administered by the United States Internal Revenue Service, United States Department of Labor, or any 
other domestic or foreign authority, including, but not limited to, the Employee Plans Compliance 
Resolution System, Audit Closing Agreement Program, Voluntary Compliance Resolution Program, Walk-in 
Closing Agreement Program, Administrative Policy Regarding Self-Correction, Tax Sheltered Annuity 
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Voluntary Correction Program, Delinquent Filer Voluntary Compliance Program, and Voluntary Fiduciary 
Correction Program, or any similar program administered by a governmental authority located outside of 
the United States. 

G. Settlement Program Notice means written notice in connection with a Settlement Program. 
H. Wrongful Act means any Fiduciary Wrongful Act. 

IV. EXCLUSIONS 
The Insurer shall not be liable under this Fiduciary Coverage (Part 3) to pay any Loss arising from any Claim 
made against any Insured: 
A. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 

any actual or alleged Wrongful Act as defined in any other Coverage Part; 
B. to the extent such Loss, other than Defense Costs, constitutes: 

1. the return or reversion to an employer of any contribution or asset of a Plan; or 
2. benefits due or to become due under the terms of any Plan, or benefits which would be due under the 

terms of any Plan if such terms complied with all applicable law; 
C. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 

any actual or alleged failure to collect or fund contributions owed to any Plan; 
D. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 

any actual or alleged liability under any contract or agreement; provided, however, this exclusion shall not 
apply to any contract or agreement to which the Plan was established; 

E. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 
any actual or alleged employment-related practices including but not limited to any workplace 
discrimination or harassment, abusive or hostile work environment, wrongful discharge or termination, 
wrongful demotion or discipline, violation of the Family and Medical Leave Act (or any similar state or local 
law), retaliation, employment-related misrepresentation, negligent hiring, supervision, evaluation, retention 
or performance evaluation, or wrongful reference; provided, however this exclusion shall not apply to 
Claims asserted under ERISA; 

F. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving 
any actual or alleged violation of any of the duties, obligations or responsibilities imposed by the Fair Labor 
Standards Act, including amendments thereto or any similar provision of any federal, state, local or foreign 
regulation, statute, rule or law governing the classification of employees to determine their eligibility for 
compensation or the payment of wages, overtime, on-call time, rest periods, expense reimbursement or 
minimum wages; 

G. for any actual or alleged failure to comply with any law concerning disability benefits, unemployment 
insurance, social security or workers compensation, including amendments thereto or any similar provision 
of any federal, state, local or foreign regulation, statute, rule or law, except the Consolidated Omnibus 
Budget Reconciliation Act of 1985 and the Health Insurance Portability and Accountability Act of 1996, or 
any amendments thereto or any rules or regulations promulgated thereunder; 

H. for any actual or alleged liability arising out of any lockout, strike, picket line, hiring of any replacement 
workers or other similar action in connection with any labor dispute, labor negotiation or collective 
bargaining agreement. 

MANAGEMENT LIABILITY - PART 4 
COMMON DEFINITIONS 

Whenever printed in boldface type, and whether in singular or plural form, the following terms shall have the meanings 
indicated below. 
A. Applicable Limit of Liability means: 

1. the Total Aggregate Limit of Liability as specified in Item 4 of the Declarations, unless one or more of the 
Coverage Part Limits of Liability as specified in Item 5 of the Declarations is purchased; 

2. if one or more Coverage Part Limits of Liability as specified in Item 5 of the Declarations is purchased, 
then, Applicable Limit of Liability means: 
a. with respect to the Directors & Officers Coverage (Part 1), the Directors & Officers Coverage Part Limit 

of Liability as specified in Item 5 of the Declarations, if purchased; 
b. with respect to the Employment Practices Coverage (Part 2), the Employment Practices Coverage Part 

Limit of Liability as specified in Item 5 of the Declarations, if purchased; 
c. with respect to the Fiduciary Coverage (Part 3), the Fiduciary Coverage Part Limit of Liability as 

specified in Item 5 of the Declarations, if purchased. 
B. Application means the application for insurance and any material submitted therewith or incorporated therein, 

and any other documents submitted in connection with the underwriting of this Policy. 
C. Bodily Injury means physical injury, sickness, disease or death of any natural person.  
D. Change In Control means: 
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1. the acquisition by another entity or person, or group of entities, or persons acting in concert, resulting in the 
ownership or control of more than fifty percent (50%) of: 
a. the Named Insured’s voting stock or voting rights; or 
b. the Named Insured’s total consolidated assets as of the date of the Named Insured’s most recent 

audited consolidated financial statement prior to such acquisition; 
2. the merger of the Named Insured into another entity such that the Named Insured is not the surviving 

entity; or 
3. the consolidation of the Named Insured with another entity. 

E. Claim shall have the meaning set forth in the applicable Coverage Part. 
F. Company means the Named Insured and any Subsidiary. In the event of a bankruptcy proceeding by or 

against a Company, Company shall also mean the resulting entity named as a debtor in possession within the 
United States Bankruptcy Code, or an equivalent legal status under foreign law. 

G. Coverage Part means, individually or collectively, the following coverage parts, if purchased, as specified in 
Item 5 of the Declarations: 
1. Directors & Officers Coverage (Part 1) 
2. Employment Practices Coverage (Part 2) 
3. Fiduciary Coverage (Part 3) 

H. Damages means the monetary portion of any award, settlement or judgment, including pre-judgment and post-
judgment interest, provided always that Damages shall not include: 
1. taxes, civil fines, criminal fines, sanctions, fees, restitution or penalties imposed by law, statute, regulation 

or court rule, except: 
a. the 5% or less, or the 20% or less, civil penalties imposed upon an Insured as a fiduciary under 

Section 502 (i) or (l) of ERISA; and 
b. where permitted by law, civil penalties imposed under the English Pension Schemes Act 1993, the 

English Pensions Act 1995, or the Pensions Act 2004 and 2008, including amendments thereto; 
2. punitive, exemplary or multiplied damages, except to the extent such damage is insurable under the law of 

any jurisdiction which has a substantial relationship to the Insured or the Claim seeking such damage, and 
which is most favorable to the insurability of such damage; 

3. amounts that represent the return of any fee, charge, commission, gain or other compensation paid to an 
Insured; 

4. costs associated with any accommodation, including the cost to make any building or property more 
accessible or accommodating to any person; 

5. any amounts awarded for actual or alleged violations of the Fair Labor Standards Act including 
amendments thereto or any similar provision of any federal, state, local or foreign regulation, statute, rule or 
law relating to the classification of employees to determine the payment of wages, overtime, on-call time, 
rest periods, expense reimbursement or minimum wages; 

6. severance pay or amounts owed under an express written contract of employment, leased worker 
agreement or independent contractor services agreement, or a written agreement to make payment in the 
event of termination of employment; 

7. liquidated damages, except liquidated damages awarded pursuant to the Age Discrimination in 
Employment Act, Equal Pay Act, or Family and Medical Leave Act; 

8. cost of compliance with any form of injunctive or other non-monetary or declaratory relief; or 
9. any amounts deemed uninsurable under the law pursuant to which this Policy may be construed. 

I. Defense Costs means fees charged by any lawyer designated by the Insurer to defend the Insured, and if 
authorized by the Insurer, all other fees and expenses resulting from the investigation, adjustment, defense or 
appeal of any Claim including the cost of appeal bonds; however, the Insurer shall have no obligation to apply 
for or furnish appeal bonds on behalf of any Insured. 
Defense Costs shall not include salaries and expenses of regular employees or officers of the Insurer or any 
salaries, wages, fees, costs or expenses of any Insured. Defense Costs shall be part of, and not in addition to, 
the Applicable Limit of Liability. 

J. Employee means any natural person whose labor or service is engaged by and directed by the Company and 
is on the payroll of the Company, including any full-time, part-time, and seasonal worker. Employee shall also 
mean a temporary worker, leased worker, independent contractor, committee member or volunteer for the 
Company solely with respect to conduct within the scope of his or her duties on behalf of the Company. 

K. ERISA means the Employee Retirement Income Security Act of 1974, including amendments thereto or any 
similar federal, state, local or foreign law, whether statutory or common law. 

L. Executive Officer means any natural person who was, or now is, a duly elected or appointed director, officer, 
trustee, governor, audit committee member, risk manager, or in-house general counsel of the Company, or any 
member of any Company advisory or scientific board. Executive Officer shall include a shadow director of the 
Company as defined under the United Kingdom’s Companies Act 2006, including amendments thereto.  If the 
Company is a limited liability company, Executive Officer shall also mean a natural person who was, or now 
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is, a member of the management board. Executive Officer also means the equivalent status of any of the 
foregoing under the law of any other country.  

M. Health Act Notice means written notice from a governmental agency in connection with an actual or alleged 
violation by an Insured of the Health Insurance Portability and Accountability Act of 1996 (HIPAA) or the 
Patient Protection and Affordable Care Act (PPACA). 

N. Health Act Penalty means a fine or penalty assessed against the Company, or any Insured Person in his or 
her capacity as such, pursuant a violation of the Health Insurance Portability and Accountability Act of 1996 
(HIPAA) or the Patient Protection and Affordable Care Act (PPACA). 

O. Insured means the Company and any Insured Person. 
P. Insured Person means: 

1. Solely with respect to the Directors & Officers Coverage (Part 1); any past or present Executive Officer or 
Employee; 

2. Solely with respect to the Employment Practices Coverage (Part 2); any past or present Executive Officer, 
in his or her capacity as such, or Employee but solely while acting within the scope of employment with the 
Named Insured or a Subsidiary; 

3. Solely with respect to the Fiduciary Coverage (Part 3), any past or present Executive Officer or director, 
officer, governor, or trustee of any Plan. 

Q. Insurer means the Insurance Company shown in the Declarations. 
R. Interrelated Wrongful Acts means Wrongful Acts that have in common any fact, circumstance, situation, 

event, transaction, cause, or series of causally or logically connected facts, circumstances, situations, events, 
transactions or causes. 

S. Loss means Damages and Defense Costs. 
T. Named Insured means the entity as specified in Item 1 of the Declarations. 
U. Pending & Prior Litigation Date means the applicable date, if any, specified in Item 5 of the Declarations 

under the heading “Pending & Prior Litigation Date”. 
V. Policy Period means the period of time from the inception date of this Policy as set forth in Item 2 of the 

Declarations to the earlier of the expiration date shown in Item 2 of the Declarations or the effective date of 
cancellation of this Policy. 

W. Pollutant means any substance, located anywhere in the world, exhibiting any hazardous characteristic as 
defined by, or identified on a list of hazardous substances issued by, the U.S. Environmental Protection Agency 
or a state, county, municipality or locality counterpart thereof. Pollutant also means any air emission, odor, 
waste water, oil, oil product, infectious waste, medical waste, asbestos, asbestos product, silica, noise, fungus, 
bacteria, mold, mildew, mycotoxin, spore, scent or byproduct produced or released by fungi, (other than any 
fungi intended by the Insured) and any electric or magnetic or electromagnetic field. Pollutant also includes, 
but is not limited to, any solid, liquid, gaseous, thermal, biological, nuclear irritant, radiological, contaminant, 
smoke, soot, fume, acid, alkali, chemical or waste material. 

X. Retroactive Date means the date specified in Item 6 of the Declarations. 
Y. Subsidiary means any: 

1. corporation or limited liability company of which the Named Insured owns more than fifty percent (50%) of 
the outstanding stock or other interest representing the present right to vote, designate or select a majority 
of the board of directors of a corporation or of the management board of a limited liability company; but only 
during such time as the Named Insured owns such stock or other interest representing the right to vote, 
designate or select a majority of the board of directors of a corporation or the management board of a 
limited liability company; 

2. corporation or limited liability company of which the Named Insured owns, indirectly through one or more 
of its Subsidiaries, more than fifty percent (50%) of the outstanding stock or other interest representing the 
present right to vote, designate or select a majority of the board of directors of a corporation or of the 
management board of a limited liability company; but only during such time as the Named Insured owns, 
indirectly through one or more of its Subsidiaries, such stock or other interest representing the right to 
vote, designate or select a majority of the board of directors of a corporation or the management board of a 
limited liability company; or 

3. joint venture entity in which the Named Insured or a Subsidiary has an exact fifty percent (50%) 
ownership of the interests of such joint venture entity and where, pursuant to a written joint venture 
agreement, the Named Insured or any Subsidiary controls the management and operations of such joint 
venture entity. 

Z. Wrongful Act shall have the meaning set forth in the applicable Coverage Part. 

MANAGEMENT LIABILITY - PART 5 
COMMON EXCLUSIONS 



SPECIM
EN

 
 

ORION-ML-GTC (05-2022) Page 12 of 17 

In addition to the Exclusions listed in the Coverage Parts, the Insurer shall not be liable under this Policy to pay any 
Loss arising from any Claim made against any Insured: 
A. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any 

criminal, dishonest, fraudulent, deliberate, intentional or willful act or omission committed by any Insured; 
however, this exclusion shall only apply if a final and non-appealable judgment in the underlying action or any 
other action or proceeding involving the Insured (other than a declaratory action or proceeding brought by or 
against the Insurer) establishes the Insured committed such act or omission or an Insured pleads guilty to 
such act or omission in a criminal proceeding; 

B. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any 
Insured gaining any profit, remuneration or financial advantage to which such Insured was not legally entitled; 
however, this exclusion shall only apply if a final and non-appealable judgment in the underlying action or any 
other action or proceeding involving the Insured (other than a declaratory action or proceeding brought by or 
against the Insurer) establishes the Insured gained such profit, remuneration or financial advantage or an 
Insured pleads guilty to gaining such profit, remuneration or financial advantage in a criminal proceeding; 

Severability of Exclusions: For purposes of determining the applicability of Exclusions A. and B. above, the Wrongful 
Act or knowledge of any Insured Person shall not be imputed to any other Insured Person; provided, however, that 
the Wrongful Act or knowledge of the Chief Executive Officer, Chief Financial Officer or General Counsel (or the 
foreign or domestic equivalent of such positions) shall be imputed to the Company. 
C. based upon, arising out of, directly or indirectly resulting from, or in any way involving any Wrongful Act prior to 

the Retroactive Date or any subsequent Interrelated Wrongful Acts; 
D. for any actual or alleged Bodily Injury, or emotional distress or mental anguish arising from such Bodily 

Injury, or any actual or alleged damage to, or destruction of any tangible property, including loss of use thereof; 
provided, however, this exclusion shall not apply: 
1. to Defense Costs incurred by an Insured Person that result solely from the investigation, adjustment, 

defense or appeal of a Claim against the Company for violation of the United Kingdom’s Corporate 
Manslaughter and Corporate Homicide Act 2007; or 

2. to any Claim for emotional distress or mental anguish under the Employment Practices Coverage (Part 2); 
E. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving: 

1. any fact, circumstance, situation, transaction, event or Wrongful Act that was the subject of any written 
notice given under any policy of insurance prior to inception of this Policy; or any other Wrongful Act 
whenever occurring, that, together with a Wrongful Act described previously in this paragraph would 
constitute Interrelated Wrongful Acts; or 

2. any prior or pending written demand, suit, complaint, proceeding, investigation, order, judgment, or notice 
of violation, that is against any Insured and received by any Insured, prior to the applicable Pending & 
Prior Litigation Date; 

F. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving, any 
actual or alleged Wrongful Act, by a Subsidiary or any Insured Person of such Subsidiary, occurring prior to 
the date such entity became a Subsidiary or subsequent to the date such entity ceased to be a Subsidiary; or 
while such entity was a Subsidiary and that, together with a Wrongful Act occurring prior to the date such 
entity became a Subsidiary, would constitute Interrelated Wrongful Acts; 

G. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving: 
1. any public offering of securities by the Company, or the solicitation, sale, purchase, distribution, or 

issuance of any such securities, whether any such activity occurs or allegedly occurs prior to, during, or 
after such public offering of securities by the Company; or 

2. any Wrongful Act, relating in any way to any public offering of securities by the Company, or to any 
securities issued, sold or distributed pursuant to any public offering of securities by the Company, whether 
any such Wrongful Act occurs or allegedly occurs prior to, during, or after such public offering of securities 
by the Company; 

However, this exclusion shall not apply: 
a. to any Claim arising from an offer, sale or purchase of securities in a transaction that is exempt from 

registration under the Securities Act of 1933, or any amendments thereto, or any rules and regulations 
promulgated thereunder; 

b. to the extent that such Claim is made by a security holder of the Company for the Company’s failure to 
undertake or complete an initial public offering or sale of the Company’s securities; or 

c. for any Wrongful Act relating to a Company’s preparation for any public offering, including any road show 
presentation to potential investors or other similar presentation, made by the Company and its Executive 
Officers via any medium, in connection with such public offering, if such offering does not occur. 

MANAGEMENT LIABILITY - PART 6 
COMMON CONDITIONS 



SPECIM
EN

 
 

ORION-ML-GTC (05-2022) Page 13 of 17 

I. LIMITS OF LIABILITY 
Regardless of the number of Insureds involved or Claims made, the Insurer’s liability under this Policy is limited 
as follows: 
A. TOTAL AGGREGATE LIMIT OF LIABILITY 

The amount as specified in Item 4 of the Declarations shall be the Insurer’s maximum aggregate liability for 
all Loss, covered under all Coverage Parts combined.   

B. COVERAGE PART LIMIT OF LIABILITY 
1. The respective Limit of Liability for each Coverage Part, as specified in Item 5 of the Declarations, 

shall be the Insurer’s maximum aggregate liability for all Loss covered under such Coverage Part. 
2. In the event coverage is available for a Claim under more than one Coverage Part, then the largest 

applicable remaining Limit of Liability under only one of the applicable Coverage Parts, at the time the 
Claim is first made, shall apply. 

3. The Limit of Liability for each Coverage Part shall be part of, and not in addition to, the Total 
Aggregate Limit of Liability as specified in Item 4 of the Declarations. 

C. DEFENSE COSTS WITHIN LIMIT OF LIABILITY 
Defense Costs are part of, and not in addition to, the Applicable Limit of Liability and the payment by the 
Insurer of Defense Costs reduces the Applicable Limit of Liability. 

If the Total Aggregate Limit of Liability set forth in Item 4 of the Declarations or the applicable Coverage Part Limit 
of Liability set forth in Item 5 of the Declarations is exhausted by payment of Loss, the Insurer’s obligation to 
pay Loss, including without limitation its duty to defend, will be completely fulfilled and extinguished. The Insurer 
is entitled to pay Loss as it becomes due and payable, without consideration of other future payment obligations. 

II. DEFENSE AND SETTLEMENT 
A. The Insurer shall have the right and duty to defend any Claim for Damages covered by this Policy, which 

is first made against the Insured during the Policy Period and reported to the Insurer in the time and 
manner required by this Policy, even if the allegations are groundless, false or fraudulent. The Insurer shall 
have the right to select defense counsel. The Insurer shall have no obligation to provide Defense Costs 
for any Claim for damages not covered by this Policy. 

B. Each Insured agrees to cooperate with the Insurer in the defense, investigation and settlement of any 
Claim. Upon the Insurer’s request, the Insured shall submit to examination or questioning, attend 
hearings, depositions, and trials and assist in effecting settlement, securing and giving evidence and 
obtaining the attendance of witnesses in the conduct of suits, mediations or similar proceedings. Each 
Insured shall assist the Insurer in effecting any rights of indemnity, contribution or apportionment available 
to any Insured or the Insurer. The Insured shall do nothing to prejudice the Insurer’s position or its 
potential or actual rights of recovery. 

C. The Insurer’s right and duty to defend any Claim shall end when the Total Aggregate Limit of Liability set 
forth in Item 4 of the Declarations or the applicable Coverage Part Limit of Liability set forth in Item 5 of the 
Declarations has been exhausted by payment of Loss, or has been tendered to, or on behalf of, the 
Insured, or to a court of competent jurisdiction. In such case, the Insurer shall have the right to withdraw 
from the defense, payment, or settlement of any Claim by tendering control of such Claim to the Insured. 
The Insured agrees to accept such tender. 

D. The Insured agrees not to offer to settle, or to settle any Claim, incur any expense or Defense Costs or 
otherwise assume any contractual obligation, admit any liability or stipulate to any judgment with regard to 
any Claim without the Insurer’s prior written consent, which will not be unreasonably withheld. The 
Insurer shall not be liable for any offer to settle, settlement, expense, Defense Costs, assumed obligation, 
admission, judgment or stipulated judgment to which it has not given its prior consent. 

E. The Insurer may, with the consent of the Insured which will not be unreasonably withheld, make any 
settlement of any Claim covered under this Policy that the Insurer deems expedient. 

III. RETENTION 
The Insurer shall only be liable for those amounts payable as Loss which are in excess of the applicable 
Retention under the subject Coverage Part as specified in Item 5 of the Declarations. The Retention shall apply 
separately to each Claim and shall be paid by the Insured. 
The Insured shall promptly make direct payments within the Retention to the appropriate parties as designated 
by the Insurer. The Insurer shall have no obligation to make payments within the Retention. If the Insured fails 
to pay the Retention and the Insurer brings suit to collect such amounts, then the Insureds responsible to pay 
such amounts shall pay the legal fees, costs, and expenses incurred by the Insurer to collect such amounts. 
If a single Claim is covered in whole or in part under more than one Coverage Part, the applicable Retention 
under each such Coverage Part shall be applied with regard to coverage for such Claim; provided, however, 
that the sum of all applicable Retentions under all such applicable Coverage Parts shall not exceed the largest 
applicable Retention.   
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In the event a Claim is fully and finally resolved with respect to all Insureds, without any Damages being paid 
on account of such Claim, the Insurer shall reimburse the Insured for any amounts paid within the Retention for 
such Claim. 

IV. REPORTING AND NOTICE REQUIREMENTS 
As a condition precedent to coverage under this Policy, the Insured’s duties in the event of a Claim are as 
follows: 
A. If a Claim is made against an Insured, the Insured must give written notice to the Insurer as soon as 

practicable after the Chief Executive Officer, Chief Financial Officer or General Counsel (or the foreign or 
domestic equivalent of such positions) becomes aware of such Claim, but in no event later than 60 days 
after the end of the Policy Period. The Insured shall immediately forward to the Insurer every demand, 
notice, summons, or other process received by any Insured. 

B. If, during the Policy Period, or an Extended Reporting Period if applicable, an Insured becomes aware of 
any fact, circumstance, or situation, which may reasonably be expected to give rise to a Claim against any 
Insured, and gives written notice to the Insurer during the Policy Period, or an Extended Reporting 
Period if applicable, then any Claim subsequently made against an Insured arising out of such fact, 
circumstance or situation shall be deemed to have been made when written notice was first received by the 
Insurer. Written notice under this paragraph shall include the specific fact, circumstance or situation with 
full particulars as to dates, injury or damage that may result, and persons and entities involved. 

V. CANCELLATION 
This Policy may be canceled by the Named Insured by providing advance written notice to the Insurer stating 
when thereafter such cancellation shall be effective. If this Policy is canceled by the Named Insured, earned 
premium shall be computed pro rata. 
This Policy may be canceled by the Insurer only for non-payment of any premium when due. The Insurer shall 
provide written notice to the Named Insured at least 10 days prior to the effective date of cancellation. The notice 
as aforementioned shall be sufficient notice and the effective date of cancellation stated in the notice shall 
become the end of the Policy Period. If the Insurer cancels, earned premium shall be computed pro rata. 

VI. NON-RENEWAL 
The Insurer shall not be required to renew this Policy; however, the Insurer shall send notice of the Insurer’s 
intent not to renew this Policy, to the Named Insured, at least 60 days prior to expiration of the Policy Period. 

VII. EXTENDED REPORTING PERIOD COVERAGE 
In the event of cancellation or non-renewal of this Policy by either the Named Insured or the Insurer, for reasons 
other than nonpayment of premium, the Named Insured shall have the right to an Extended Reporting Period 
as follows: 
A. AUTOMATIC EXTENDED REPORTING PERIOD COVERAGE 

Without any additional premium being required, coverage as provided under this Policy shall automatically 
continue for a period of 60 days following the effective date of cancellation or non-renewal, but only with 
respect to Claims for Wrongful Acts fully occurring prior to the effective date of such cancellation or non-
renewal and otherwise covered by this Policy and only if there is no other policy that would otherwise provide 
insurance for such Wrongful Act. This 60 day period shall be referred to as the Automatic Extended 
Reporting Period. The Automatic Extended Reporting Period shall not increase or reinstate the limits of 
liability and shall not be available if the Retention or other amounts owed the Insurer have not been paid. 

B. OPTIONAL EXTENDED REPORTING PERIOD COVERAGE 
The Named Insured shall have the right to purchase an Optional Extended Reporting Period for reporting 
Claims made against any Insured under this Policy upon payment of the additional premium as specified in 
Item 6 of the Declarations. 
If the Named Insured purchases the Optional Extended Reporting Period, the coverage shall apply only to 
Claims for Wrongful Acts fully occurring prior to the date of cancellation or non-renewal and otherwise 
covered by this Policy and which are first made against any Insured and reported to the Insurer during the 
Optional Extended Reporting Period. 
1. The right to purchase the Optional Extended Reporting Period is subject to the following conditions: 

a. any Retention or other amounts owed the Insurer have been paid; 
b. the Insureds have complied with all terms and conditions of the Policy; 
c. the Named Insured must send written notice to the Insurer of the intention to purchase the 

Optional Extended Reporting Period accompanied by the additional premium. Written notice and 
premium payment must be received by the Insurer within 60 days of cancellation or nonrenewal or 
the right to purchase the Optional Extended Reporting Period shall terminate.  

d. the Optional Extended Reporting Period does not increase or reinstate the limits of liability or 
extend the Policy Period. 

2. Any Claim made during the Optional Extended Reporting Period shall be deemed to have been made 
during the Policy Period. The entire premium for the Optional Extended Reporting Period shall be 
deemed to be fully earned at the inception of the Optional Extended Reporting Period. 
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VIII. OTHER INSURANCE  
This Policy shall be specifically excess over any applicable Retention. This Policy shall also be specifically excess 
over, and shall not contribute with, any other valid and collectible insurance, whether such other insurance is 
stated to be primary, contributory, excess (except insurance specifically excess of this Policy), contingent or 
otherwise. 
If two or more policies of insurance issued by the Insurer or any of its affiliated companies apply to the same 
claim, the Insurer shall not be liable for any amount greater than the Limit of Liability of the policy which has the 
highest applicable Limit of Liability. If the Limit of Liability on each policy is the same, only one limit will apply. 
With specific respect to any Employee that is a temporary or leased worker, or independent contractor, this 
Policy shall be specifically excess of any indemnification or insurance, otherwise available to such temporary or 
leased worker or independent contractor, from any source. 
If any Loss arising out of any covered Claim made against any Insured Person in an Outside Capacity is 
indemnified by an Outside Entity or any other entity other than the Company, then, subject to this Policy’s terms, 
conditions and exclusions, this Policy shall cover such Loss, but only to the extent that the amount of such Loss 
is in excess of the amount of any insurance from such Outside Entity or any entity other than the Company. 
The Insured agrees that it will use its best effort to promptly enforce any and all rights any Insured Person has 
to indemnification by any entity other than the Company. 

IX. SUBROGATION 
In the event of any payment under this Policy, the Insurer shall be subrogated to the extent of such payment to 
all of the Insured’s rights of recovery, including without limitation, any right of recovery from the Company for 
Loss incurred by an Insured Person that is indemnifiable by the Company. The Insured shall execute all papers 
required and do everything necessary to secure and preserve such rights, including the execution of such 
documents necessary to enable the Insurer effectively to bring suit in the name of the Insured. 
In any subrogation claim against the Company to enforce an Insured Person’s right of indemnification, the 
articles of association, bylaws, charter, resolutions and other organizational documents of the Company shall be 
deemed to provide indemnification to the fullest extent permitted by law, and the Insurer’s recovery from the 
Company for such Loss shall not exceed the Retention applicable to the Company for such Loss. 
The Insurer shall have no right of recourse against any Insured Person with respect to any amounts paid under 
the Fiduciary Coverage (Part 3), if the premium for this Policy, or any portion thereof, was purchased by or on 
behalf of any Insured Person who is serving as a past, present, or future trustee of a Plan. 
Further, and notwithstanding the foregoing, the Insurer’s rights of recovery are subordinate to that of the Insured. 
This applies to not only Loss in excess of the Limits of Liability, but also the reimbursement of any applicable 
Retention. 
However, the Insurer shall not exercise its right of subrogation against any Insured Person unless it has been 
established by a final and non-appealable judgment, or guilty plea in a criminal proceeding, that such Insured 
Person committed conduct that is uninsured pursuant to Common Exclusions (Part 5), A or B. 

X. ALLOCATION 
If both Loss covered by this Policy and loss not covered by this Policy are incurred as a result of a Claim, the 
Insured and the Insurer shall use their best efforts to allocate such amount between covered Loss and 
uncovered loss based upon the relative legal and financial exposures of the parties to covered and uncovered 
matters. 

XI. ASSIGNMENT 
Assignment of interest under this Policy shall not bind the Insurer unless its consent is endorsed hereon. 

XII. AUTHORIZATION 
It is agreed the Named Insured shall act on behalf of all Insureds with respect to giving or receiving notice of 
cancellation or non-renewal, payment of premiums, receiving of any return premiums, exercising or declining the 
right to purchase Supplemental Extended Reporting Period Coverage and agreeing to any changes in this Policy. 

XIII. ACTION AGAINST THE INSURER 
A. No action shall lie against the Insurer unless, as a condition precedent thereto, the Insureds have fully 

complied with all terms of this Policy and until the amount of the Insureds’ obligations to pay shall have 
been finally determined either by judgment against the Insured after actual trial or by written agreement of 
the Named Insured, all claimants and the Insurer. 

B. Nothing contained in this Policy shall give any person or organization any right to join the Insurer as a 
party in any action against any Insured to determine any Insured’s liability. 

XIV. BANKRUPTCY 
Bankruptcy or insolvency of any Insured or of any Insured’s estate shall not relieve the Insurer of any of its 
obligations hereunder. 

XV. CHANGES IN STATUS OF ENTITY 
A. CHANGE IN CONTROL 

If there is a Change In Control, coverage will continue until the end of the Policy Period, but only with 
regard to Claims first made against the Insured during the Policy Period, and reported to the Insurer as 
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soon as practicable during the Policy Period or within 60 days thereafter, for Wrongful Acts occurring prior 
to the effective date of the Change In Control. If and when there has been a Change In Control, the 
premium shall be deemed to be fully earned and the Policy Period shall remain unaltered. 

B. NEW ENTITY 
1. If during the Policy Period the Company acquires or creates a new entity that it owns, directly or 

indirectly, more than fifty percent (50%) of the voting stock or voting rights thereof, coverage under this 
Policy shall automatically apply to: (i) such new entity; (ii) such new entity’s subsidiaries; and (iii) such 
new entity’s subsidiaries’ directors, officers, trustees and employees; but only with regard to Claims 
that allege Wrongful Acts committed after such acquisition or creation. 

2. However, if the total assets of such newly acquired or created entity exceeds fifty percent (50%) of the 
total assets of the Named Insured as reflected in the Named Insured’s most recent audited 
consolidated financial statements; or the combined total number of all Company employees increases 
by more than fifty percent (50%) as an immediate result of such acquisition or creation; then coverage 
under this Policy will apply only if the Insurer agrees to afford such coverage pursuant to Paragraph 
2.c. below. 

3. The Insurer may agree to extend the coverage described in paragraph 2. b. above to the new entities 
and persons described in Paragraph 2.a. above if, within 60 days after the acquisition or creation, the 
Named Insured provides any additional information, pays any additional premium and agrees to any 
additional terms, conditions and/or exclusions reasonably required by the Insurer for such extension of 
coverage. 

4. There will be no coverage under this Policy for any Wrongful Act by any person considered to be a 
covered Insured Person pursuant to Paragraph 2.a. above where such Wrongful Act occurred, in 
whole or in part before the effective date of such acquisition or creation, or for any Wrongful Act 
occurring on or after such date which, together with any Wrongful Act occurring before such date, 
would constitute Interrelated Wrongful Acts. 

C. GUARANTEED QUOTE FOR OFFERING OF SECURITIES 
If during the Policy Period the Insureds prepare and file an offering statement with the United States 
Securities and Exchange Commission or file a registration statement for a public offering with the United 
States Securities and Exchange Commission, the Insurer shall offer a quotation for coverage subject to such 
terms, conditions and additional premium as the Insurer may require. 

XVI. ECONOMIC OR TRADE SANCTION 
If coverage for a Claim under this Policy is in violation of any economic or trade sanction, including, but not 
limited to, any sanction administered and enforced by the U.S. Treasury Department’s Office of Foreign Assets 
Control (OFAC), then coverage for such Claim shall be deemed null and void. 

XVII. HEADINGS 
The titles and headings to the Coverage Parts, Common Definitions, Common Exclusions, Common Conditions, 
Clauses, Sub-Clauses, endorsements of this Policy, and the schedule of endorsements attached to this Policy, 
are included solely for ease of reference and do not in any way limit, expand or otherwise affect coverage 
available under this Policy. 

XVIII. APPLICATION REPRESENTATIONS 
The Application is the basis of this Policy and is incorporated in and constitutes a part of this Policy. The 
Application shall be deemed to be attached to this Policy as if physically attached. The Insureds agree that the 
statements within the Application are accurate and complete and that this Policy is issued in reliance upon the 
accuracy and completeness of such representations.  

 With respect to such representations, no knowledge possessed by any Insured Person shall be imputed to any 
other Insured Person for purposes of determining the availability of coverage under this Policy; provided 
however, the Insureds agree that in the event of any material misstatement, misrepresentation or omission in 
the Application, no coverage will be afforded under this Policy for any Claim based upon or arising out of the 
information that was not accurately or completely disclosed with respect to: 
A. any Insured Person who knew, as of the inception date of this Policy, the facts that were not accurately or 

completely disclosed; 
B. the Company under Insuring Agreement B. of the Directors & Officers Coverage (Part 1) for the 

indemnification of any Insured Person who knew, as of the inception date of this Policy, the facts that were 
not accurately or completely disclosed; 

C. the Company if any Insured Person who is or was Chief Executive Officer, Chief Financial Officer or 
General Counsel (or the foreign or domestic equivalent of such positions) of the Company knew, as of the 
inception date of this Policy, the facts that were not accurately or completely disclosed. 

XIX. NON-RESCISSION 
This Policy shall not be rescinded by the Insurer; provided that nothing herein shall limit or waive any other    
rights or remedies available under the Policy or applicable law. 

XX. GLOBAL LIBERALIZATION 
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If a Claim, or a portion of a Claim, is subject to a jurisdiction other than the jurisdiction of the United States of 
America its territories or possessions, and the application of such jurisdictional law would result in a coverage 
determination under this Policy that is less favorable to the Insured than the Insured would receive had the issue 
been subject to the U.S. Jurisdiction, to the greatest extent legally permissible, the Insurer shall apply the U.S. 
Jurisdictional law that would otherwise apply to such coverage determination. 

XXI. REPRESENTATIVES
Coverage under each Coverage Part, subject to its terms, shall be extended to apply to Loss resulting from a
Claim for a Wrongful Act of an Insured Person made against:
A. a natural person who, at the time the Claim is made, is the lawful spouse or domestic partner of such 

Insured Person, provided that such Claim arises solely out of such person’s status as the spouse or
domestic partner of such Insured Person; or seeks recovery from marital community property, other
property jointly held by the spouse or domestic partner and such Insured Person, or property transferred 
from such Insured Person to the spouse or domestic partner; or

B. the estate, heir, legal representative or assigns of an Insured Person, in the event of such Insured 
Person’s death, incompetency, insolvency or bankruptcy; but solely with respect to a Wrongful Act fully
occurring prior to such Insured Person’s death, incapacity or bankruptcy and only to the extent that such 
Insured Person would otherwise be covered by this Policy.

There shall be no coverage extended under this Policy for Loss resulting from any Claim arising from any act, 
error, or omission of any spouse, domestic partner, estate, heir, legal representative or assigns of any Insured 
Person. 

XXII. VALUATION
All premiums, limits, retentions, Loss and other amounts under this Policy are expressed and payable in the
currency of the U.S. If a judgment is rendered, a settlement is denominated or another element of Loss under
this Policy is stated in a currency other than U.S. dollars, payment under this Policy will be made in U.S. dollars
at the rate of exchange as published in The Wall Street Journal on the date the final judgment is reached, the 
amount of the settlement is agreed upon, or the other element of Loss is due, respectively.

XXIII. TERRITORY
Coverage under this Policy shall, to the extent legally permitted, extend to Wrongful Acts taking place, Loss
incurred, or Claims made anywhere in the world.
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